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1. Introduction

According to Citizenship and Immigration Canada’s Facts and Figures 2006, 112,658 foreign
workers were admitted Canada in 2006, representing about a thirty-seven percent (37%) increase
over the past decade." This is one significant indicator that foreign workers are increasingly
being relied upon to produce and deliver Canadian goods and services. Employers across
Western Canada are keenly aware of the labour shortages and the likelihood that this problem
will persist as long as economic conditions create demand that cannot be met by the pool of
workers within Canada.

Many job offers are exempt from the requirement to obtain a Labour Market Opinion (LMO).
The Immigration and Refugee Protection Regulations provide exemptions for jobs involving
work without a work permit by business visitors and others, work pursuant to an international
agreement, such as the North American Free Trade Agreement (NAFTA) or the General
Agreement on Trade in Services (GATS), federal-provincial agreements and specified Canadian
interests? However, a significant number of Canadian job offers are not exempt from the LMO
requirement.

The laws and policies governing LMO applications are federal and consequently the same across
Canada. However, there are significant differences in attitudes, procedural requirements, case
loads and processing times at the Foreign Worker Units in Edmonton, Saskatoon and Vancouver,
as opposed to elsewhere in Canada. In fact, the approach taken by Service Canada in the West is
becoming notorious among employers across Canada as being far from client-friendly and in fact,
more interventionist and even “big brotherish” than ever. Although there have been efforts to
improve service delivery and processing times for LMO applications in Western Canada,
employers are currently waiting sixteen to twenty weeks to obtain an LMO. When this is
compared to two week processing times with a facilitative approach by Service Canada in
Ontario, there appears to be a serious imbalance in resource allocation, competence and / or
policy application that should be explored. This is not news to HRSDC policy makers, but the
time has come for political pressure to be applied by industry associations, employers, individuals
and their representatives to urge positive change.

This paper is intended as a practical guide to obtaining an LMO in Western Canada. It discusses
Service Canada’s mandate for processing LMO applications, the requirements of a job offer and
LMO assessment criteria for both skilled and low-skilled positions, as well as regulated
occupations. It also reviews the special programs designed to facilitate the entry of foreign
workers in sectors where there are recognized labour shortages, such as oil sands workers, low-
skilled occupations and information technology specialists.

Since the first edition of this paper in September 2006, there have been several initiatives by
Citizenship and Immigration Canada (CIC), Human Resources and Social Development Canada
(HRSDC) and its service delivery agency, Service Canada, to address the growing demand for
foreign workers in Canada.® This paper will update you on these new developments, including

! Cittizenship and Immigration Canada, “Facts and Figures 2006”, online
http://www.cic.gc.ca/english/resources/statistics/facts2006/temporary/01.asp (last modified: 29 June 2007).

2 Section 205 of the Regulations exempts foreign nationals that intend to perform work involving significant
benefits, reciprocal employment, research, education or training, public policy reasons or religious workers.
® The first edition of this paper was written and presented in September 2006 by Vance P.E. Langford and
Karen D. Swartzenberger at The Canadian Institute’s Legal and Human Resource Guide to Employing
Foreign Workers.
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the “Expedited Labour Market Opinion (E-LMO) Pilot Project just announced on September 24,
2007.

2. What is a Labour Market Opinion?*

Section 203(1) of the Immigration and Refugee Protection Regulations (the “Regulations”),’
provides that upon receiving an application for a work permit by a foreign national, a CIC officer
“shall determine, on the basis of an opinion provided by the Department of Human Resources
Development, if the job offer is genuine and if the employment of the foreign national is likely to
have a neutral or positive effect on the labour market in Canada.”® Accordingly, CIC has the
ultimate authority to approve or deny the Work Permit application.

The mandate for Service Canada to provide an LMO is found in Section 203(2) of the
Regulations:

Opinion on request
203.(2) The Department of Human Resources Development shall
provide the opinion referred to in subsection (1) on the request of an
officer or an employer or group of employers. A request may be made
in respect of

(a) an offer of employment to a foreign national; and

(b) offers of employment made, or anticipated to be made, by an
employer or group of employers.

Therefore, an LMO is an opinion provided by Service Canada whether the job offer is genuine
and if the employment of the foreign national is likely to have a neutral or positive effect on the
labour market in Canada.

3. How do | know whether I need an LMO?

Several categories of work in Canada are exempt from the LMO requirement, including:

@) Business visitors, diplomats, armed forces, full-time students, performing artists, athletes
and others entitled to work in Canada without a Work Permit;’

(b) Foreign workers who intend to perform work pursuant to an international agreement such
as traders, investors, intracompany transferees and professionals pursuant to the NAFTA
or the GATS;

(© Some entrepreneurs, intracompany transferees and other workers whose employment in
Canada will provide significant benefit to Canadian interests;

4 Just as a “permanent resident” in Canada was previously referred to as a “landed immigrant”, Labour Market
Opinions are commonly referred to as “validations™ or “confirmations”, which have the same meaning as LMO.
°P.C. 2002-997.

® Service Canada is the service delivery agency for federal government departments, including Human
Resources and Social Development Canada (HRSDC).

" Regulations, Section 186.



(d) Exchange program participants;
(e Co-op students; and

4] Spouses and common-law partners of foreign skilled workers, students, post-graduate
students and post-doctoral fellows.

Under the current conditions for obtaining an LMO, Western Canadian employers should
increasingly seek to avail themselves of these exemptions and thereby avoid the difficult, costly
and time consuming process of obtaining an LMO. However, these exemptions are not the
subject of this paper. A large percentage of job offers, and particularly those for low-skilled
workers, definitely require an LMO.

4. Documenting the Job Offer

The LMO process is employer-driven. Once it has been determined that an LMO will be required
for a particular job offer to a foreign worker, the employer is responsible for making a job offer
that meets the requirements of the Service Canada Foreign Worker Program. Specifically, the job
offer must create an employer-employee relationship, be for a definite term of full-time
employment and clearly define the duties and qualifications of the position.®

() Part-time Job Offers

Generally, part time work is considered to be less than thirty (30) hours per week in most
occupations, unless defined differently by a collective agreement, industry association or
occupational standards. HRSDC generally does not confirm part-time jobs due to potential
concerns that the foreign worker may lack financial support in Canada. However, LMO
applications for part-time positions may receive confirmation in situations involving multiple
employers or foreign workers in Canada part-time and based outside Canada where the financial
support in Canada is not an issue.

The same exception may apply to occupations in which the work week varies or the work is
based on project milestones (i.e. engineers, computer programmers), rather than hours of work
per week. In these cases, Foreign Worker Officers are obliged to consider the standards for the
occupation.

(b) Self-employment

Service Canada does not typically issue LMOs for self-employed workers, except in some cases
where it will recognize an employer who can act as an “employer of record”. For example, many
doctors and other medical professionals are technically self-employed. Usually they are invited
by responsible health authorities to set up practice and will be billing a provincial or territorial
public health plan. In these cases, the responsible health authority acts as an employer of record.’

Similar exceptions may be granted to highly skilled foreign workers who are effectively self-
employed and provide specialized services to a Canadian enterprise which becomes the
“employer of record” for the purposes of obtaining an LMO.

® Human Resources and Social Development Canada, “Directives for Developing a Labour Market
Opinion”, (undated and unpublished).
% Ibid. at 7.



5.

LMO Assessment Criteria

Upon receipt of an Application for a Labour Market Opinion based on a job offer to a foreign
worker, Service Canada develops an opinion based on the following factors prescribed by the

Regulations:

@ whether the employment of the foreign national is likely to result in direct job creation or
job retention for Canadian citizens or permanent residents;

(b) whether the employment of the foreign national is likely to result in the creation or
transfer of skills and knowledge for the benefit of Canadian citizens or permanent
residents;

(©) whether the employment of the foreign national is likely to fill a labour shortage;

(d) whether the wages offered to the foreign national are consistent with the prevailing wage
rate for the occupation and whether the working conditions meet generally accepted
Canadian standards;

Q) whether the employer has made, or has agreed to make, reasonable efforts to hire or train
Canadian citizens or permanent residents; and

0] whether the employment of the foreign national is likely to adversely affect the

settlement of any labour dispute in progress or the employment of any person involved in
the dispute.™

When assessing a job offer, HRSDC considers primarily:

the occupation that the foreign worker will be employed in;

the wages and working conditions offered;

the employer's advertisement and recruitment efforts;

the labour market benefits related to the entry of the foreign worker;

consultations, if any, with the appropriate union;

whether the entry of the foreign worker is likely to affect the settlement of a labour
dispute.™*

Consequently, any complete Application for a Labour Market Opinion will address each of the
six criteria above. These criteria are discussed in detail below with reference to the Application
for a Labour Market Opinion, a copy of which is attached to this paper as Appendix 1.

1% Immigration and Refugee Protection Regulations, s. 203(3).
11 “HRSDC Assessment for Labour Market Opinion”, online: Human Resources and Social Development
Canada http://www.sdc.gc.ca/en/epb/Imd/fw/tohrdcassess.shtml (last modified: 13 August 2003).
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6. Defining the Occupation: “NOC, NOC. Who’s There?”
(@ National Occupational Classification (NOC) 2006

Job offers in Canada are assessed according to the National Occupational Classification (NOC)
2006." This is the nationally accepted taxonomy and organizational framework of occupations
in the Canadian labour market. The 2006 edition of the NOC replaces the 2001 version, preceded
by the original publication and the parallel 1991 Standard Occupational Classification (SOC)
produced by Statistics Canada. The NOC is used to compile, analyze and communicate
information about occupations. There are over 30,000 occupational titles included in the current
NOC system.*®

(b) NOC Matrix
The two major criteria used to classify jobs in the NOC are skill level and skill type.

Skill level is the amount and type of education and training required to perform the duties of the
occupation. Four skill level categories are identified in the NOC. Management occupations are
not assigned to a skill level category. These occupations span the entire structure and are found
in all areas of the labour market. NOC Skill Levels include Skill Levels A, B, C and D and are
classified according to the table attached to this paper as Appendix 2.

Skill type is the type of work performed, although other factors related to skill type are also
reflected in the NOC, such as similarity with educational background or work experience within a
specific industry. There are ten broad occupational categories based on skill type, including
management occupations. An overview of the NOC classification illustrating the four skill levels
and ten skill types, called the NOC Matrix 2001 remains unchanged and is attached to this paper
as Appendix 3.

(© Using the NOC

Both HRSDC and CIC use the NOC to classify job offers for the purpose of issuing LMOs and
Work Permits. Foreign Worker Officers at HRSCD use the NOC to evaluate the compensation
included with the job offer and whether advertising and recruiting efforts are adequate for the
occupation. Consequently, when preparing an LMO application, it is a good idea to review the
NOC and determine one or more occupations that are most consistent with the skills level and
skill type required in the job offer. When the employer and the Foreign Worker Officer are
speaking the same language with respect to the occupation, it will be much easier to address the
criteria used by HRSDC to evaluate the job offer.

It is very important for the employer to use the NOC to identify the occupation(s) most consistent
with the position subject to the job offer. Sections 33-44 of the Foreign Worker Application form
requiring the employer to indicate the job title and its main duties, educational requirements,
experience / skills requirements and language requirements. Foreign Worker Officers review this
information to gain an understanding of the nature of the work and the job requirements and then

12 The NOC website now reflects 2006 information and can be found at:
http://www23.hrdc-drhc.gc.ca/2001/e/generic/welcome.shtml

B3 “Introduction to Edition 2001 of the National Occupational Classification (NOC)”, Her Majesty the
Queen in Right of Canada, represented by the Minister of Public Works and Government Services, 2001 at
i
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assign a NOC code based on the main duties and educational requirements. Where the duties of a
position are not easily categorized under the NOC, HRSDC uses the closest approximation. If the
employer has not clearly defined the occupation, HRSDC will generally seek clarification and
this will result in delays.

In 2007, HRSDC released “Job Descriptions: An Employer’s Handbook: How to write them —
How to use them”. This handbook explains how to create and use NOC job descriptions from an
employer’s perspective, how to use the NOC search engine and even how to draft a job ad
consistent with the HRSDC format.** Generally, this guide appears to be a helpful introduction
to the NOC system.

(d) Regulated Occupations: What are they? What do | do now?

Section 48 of the Foreign Worker Application asks whether there are provincial/territorial/federal
certification, licensing or registration requirements of the job and if so, the name of the relevant
body.

Regulated occupations are those requiring a license or certification based on specialized
education and experience in order to practice. Regulated professions and apprenticeable trades
are the two main types of regulated occupations in Canada, making up about twenty percent of
the Canadian workforce.

(i) Regulated professions

Regulated professions usually require several years of university or college education, practical
experience under the supervision of a licensed worker in the chosen profession, and the
successful completion of a licensure examination. Physicians, nurses, and lawyers are examples
of workers in regulated professions. These professions are subject to provincial or territorial (and
sometimes federal) law and governed by professional organizations or regulatory bodies.
Regulation therefore varies by province or territory and by occupation. Each regulatory body has
the authority to set entry requirements and standards of practice, to assess qualifications and
credentials and to certify, register, or license qualified applicants for occupations within its
mandate.

Licensing usually requires having the foreign worker's credentials assessed and recognized and
often requires the foreign worker to take additional courses, successfully complete examinations,
work under supervision for a period of time and take job-specific language tests. An assessment
of credentials is a comparison of the foreign degrees and diplomas to Canadian standards. Often
it requires a course by course comparison.

On May 24, 2007, CIC Minister Diane Finley announced the establishment of the Foreign
Credentials Referral Office (FCRO) to provide “information, path-finding and referral services to
help foreign-trained workers succeed and put their skills to work in Canada more quickly.”*
There is a wealth of information on the FCRO website and while it remains only an information
and referral service, it is a good starting point in navigating the credential recognition process.

4 HRSDC, “Job Descriptions, An Employer’s Handbook”, online: http://www23.hrdc-
drhc.gc.ca/2001/e/generic/NOC_HB 070316 _en.pdf (date accessed: 24 September 2007).

B Foreign Credentials Referral Office, “About Us”, online:
http://www.canadacredentials.gc.ca/about/index.asp (last modified: 24 May 2007).
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In Alberta, the assessment of professional credentials is done through IQAS (International
Qualifications Assessment Service). The assessments are advisory only, which means that a
professional association may make its own determination of the educational levels and credits
earned in the foreign system. An assessment with IQAS is just one of the factors that will be
considered. 1QAS will usually require original or certified documents to conduct an assessment.
Any documents not in English must be translated.®

It should be noted that some professional associations conduct their own educational assessments.
Consequently, we recommend communicating early in the process with the governing body in the
province to which the worker is destined.*’

(i) Apprenticeable trades

Alternatively, a foreign worker may require a license or ticket before being permitted to work in a
particular trade.  Apprenticeable trades usually require the completion of a period of
apprenticeship training on the job by a licensed supervisor, some specialized courses from a
college or technical institute, and the successful completion of a certification examination.
Mechanics, plumbers, and welders are examples of workers in apprenticeable trades. For
examples of the job requirements and a List of Compulsory and Optional Certification Trades in
Alberta, see Appendix 4 to this paper.®

Apprenticeable trades are usually regulated by provincial or territorial governments. A Red Seal
Trade is one for which all the provinces and territories have agreed on standards for entry into the
occupation and which therefore allows for portability of qualifications across Canada.’* The
Interprovincial Standards Red Seal Program has an excellent website with information about the
Red Seal program, apprenticeship, national standards and trade certification, as well as a
comparative chart of provincial and territorial apprenticeship programs (Ellis Chart), a list of Red
Seal trades and their national occupational analyses that Red Seal endorsements are based on.”

18 For a list of service providers for credential assessment in other provinces, see:
<http://www.cicic.ca/en/page.aspx?sortcode=2.20.23.25>

7 For example, the requirements in Alberta for professions such as engineers, physicians and registered nurses
can be found at:
http://www.alis.gov.ab.ca/certinfo/Content/RequestAction.asp?format=html&aspAction=GetCERTHomePage&
Page=CERTHome The requirements for other regulated professions and in other provinces can be accessed
through Work Destinations at <http://www.workdestinations.org>. In addition, the FCRO website has a link to
credential assessment agencies across Canada. See also, Alliance of Credential Evaluation Services, “About
Us”, online: http://www.canalliance.org/ContactUs.htm (date accessed: 25 September 2007). Further
information on regulated occupations can be found at the Canadian Information Centre for International
Credentials, online: < http://www.cicic.ca/en/prof.aspx?sortcode=2.19.21> (dated accessed: 25 September
2007).

18 Alberta Apprenticeship and Industry Training, “List of Compulsory and Optional Certification Trades”,
online: http://www.tradesecrets.gov.ab.ca/quick _facts/pdf/designated trades_certification.pdf (dated accessed:
25 September 2007).

19 See also, “About Regulated Occupations in Canada”, online: Work Destinations Homepage
http://workdestinations.org/paged_category drilldown.jsp?categoryld=41&lang=en

(last modified: 25 September 2007).

% The Interprovincial Standards Red Seal Program, online: http://www.red-seal.ca/Site/index_e.htm (last
modified: 02 October 2006).
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7. Wages and Working Conditions
(@ The Prevailing Wage

Sections 45 - 47 of the Application for a Labour Market Opinion require the employer to indicate
the salary or wages associated with the job offer. The salary or wages must be guaranteed at the
prevailing wage rate for a fixed number of hours. Jobs with compensation based on commissions
or tips or according to the workload of the employer are not eligible for an LMO confirmation.

Wages must be consistent with the prevailing rates paid to Canadians in the job locale for the
same occupation. The rationale is to ensure that foreign workers are not more economic than
Canadian workers, that wages paid to foreign workers do not adversely affect Canadian wages
and that foreign workers in Canada are not paid less than Canadian citizens or permanent
residents for the same job.

To determine the prevailing wage rate for a particular position, both HRSDC and employers may
consider several general labour market and specific industry surveys. Some of the most
frequently used sources of wage information in Alberta are:

(i) The 2005 Alberta Wage and Salary Survey covers over 475 occupations and provides
information on wages and salaries for full-time and part-time employees in Alberta by
occupation, geographic area and industry group. It is searchable by keyword, alphabetically,
salary range and NOC Code.? According to the WAGEInfo website, the 2007 Alberta Wage and
Salary Survey is anticipated to be available in November 2007.%

(i) Service Canada’s Labour Market Information Service website provides mainly local
labour market information based on input from local Service Canada / HRSDC personnel.?®

(iii)  Association of Professional Engineers, Geologists and Geophysicists of Alberta
(APEGGA) June 2005 Salary Survey provides guidelines for Alberta employers and members of
the three professions in setting salary and other payroll and benefit rates and programs.

The consistency and accuracy of wage and salary information in Canada does appear to be
improving. However, there is still considerable discussion between HRSDC and employers about
which wage and salary survey to use and how to apply it, particularly when the duties of a job
don’t fall neatly into a single occupational classification or NOC. For example, labour market
surveys may show a wide salary range, particularly for skilled positions. Other factors such as
the level of responsibility, experience and qualifications required and benefits in addition to
salary may be considered. At present, this is one of the most time consuming and frustrating

1 Alberta Learning Information Service (ALIS), “WAGEinfo”, online:
http://wwwe.alis.gov.ab.ca/wageinfo/Content/RequestAction.asp?format=html&aspAction=GetWageHome
Page&Page=Home (date accessed: 24 September 2007).

22 |bid., online: http://www.alis.gov.ab.ca/pdf/wageinfo/2007AWSNotice.pdf (date accessed: 24
September 2007).

2 Service Canada, “Labour Market Information”, online:
http://www.labourmarketinformation.ca/standard.asp?pcode=Imiv_main&Ilcode=E (last modified: 22
September 2005).

# Online: APEGGA Home Page < http://www.apegga.org/Members/Publications/salarysurvey.html> (date
accessed: 28 August 2006).
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elements of an LMO application in Alberta, particularly when the employer and the Foreign
Worker Officer do not agree on the prevailing wage.

(b) Working Conditions

Job offers for skilled workers are generally met with the assumption that working conditions will
meet or exceed Canadian industry standards and in most cases the job offer letter will reflect this.
However, when low skilled workers are involved, a prudent employer will include information
that demonstrates its compliance with federal legislation and provincial labour standards.

8. Advertisement and Recruiting Efforts

Evidence of recruiting is a very significant aspect of the LMO application. Section 51 of the
Application for a Labour Market Opinion asks they employer whether it has attempted to recruit
Canadian citizens / permanent residents for this job and to provide details of recruitment efforts
and the results, including advertisements in local and national newspapers, recognized internet
job banks, job-specific and professional publications, recruitment drives, job fares, etc. This
information is used to determine whether the employer has made, or has agreed to make,
reasonable efforts to hire or train Canadian citizens or permanent residents as required by the
Regulations.?

Even if advertising the position may not be practical or cost-effective, Service Canada generally
requires advertising in a major city newspaper over at least one weekend and on the Service
Canada Job Bank.”® Generally, the approach of Foreign Worker Officers in Edmonton is not to
recognize that the job offer may be filling a labour shortage without this minimum level of
advertising.

For skilled occupations included on the Regional Occupations Under Pressure (ROUP) lists
(discussed below), the employer only needs to advertise the position for one week on HRSDC’s
Job Bank.

The following information is useful to address recruiting and advertising efforts and should be
included with the LMO application:

= Forms of advertising: confirm all websites, newspapers and recruiting firms with copies
of the job posting, invoices and letters from recruiting firms;

= Number of positions available;

= Number of applicants for the position(s);
= Number of candidates interviewed;

=  Number of offers made;

= Reason for not filling the position with Canadian candidates; and

% Regulations, Section 203(3)(e).
% Online: Service Canada Job Bank Home Page http://jb-ge.hrdc-
drhc.gc.ca/Search_en.asp?Provid=06&Student=false (last modified: 29 August 2006).



http://jb-ge.hrdc-drhc.gc.ca/Search_en.asp?ProvId=06&Student=false
http://jb-ge.hrdc-drhc.gc.ca/Search_en.asp?ProvId=06&Student=false
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= Rationale for offering the position to the foreign worker.

Generally, HRSDC is beginning to place more emphasis on employers’ efforts to recruit from
marginalized groups, including Aboriginal people, and any effort by the employer to demonstrate
and provide information about such efforts will be positively received considered in evaluating
whether the employer is making genuine efforts to recruit Canadians. In fact, recent indications
from a Foreign Worker Program Officer in Saskatoon are that community and Aboriginal
consultations are a mandatory requirement for any LMO application for a job in Saskatchewan.

@ Regional Occupations Under Pressure (ROUP) Lists

For skilled occupations, recruitment efforts are determined by whether the occupation is listed on
the applicable Regional Occupations Under Pressure (“ROUP™) List. Currently, the ROUP List
for British Columbia includes numerous professional occupations, the majority of which are in
management, business and finance, natural and applied sciences, health, social sciences and
education and the arts. The ROUP List for Alberta is the largest, containing some 170
occupations.”’  For these occupations, employers will be considered to have conducted
appropriate recruitment efforts if they either advertise the position on Service Canada’s national
Job Bank for at least seven (7) days, or demonstrate ongoing recruitment mechanisms through
appropriate media (i.e. employment websites, unions, professional associations, company
website, professional journals, newspapers and newsletters).

Accordingly, check the applicable ROUP List and if the occupation for the subject Foreign
Worker Application appears, then post the position on the Job Bank, ensuring that the posting is
consistent with the job offer in terms of NOC, salary, duties and qualifications. Many employers
seem to get this wrong, giving Service Canada the opportunity to require further advertising and
delays that negatively impact the employer’s deadlines. Prudent practice is to always confirm the
position is properly posted and to attach a copy of the Job Bank posting with the LMO
application.

D The Job Bank

It appears that the ROUP Lists will increase the relevance of the Job Bank, as more employers are
posting jobs there to satisfy minimum LMO requirements. To date, employers have generally
regarded the Job Bank as ineffective. If unable to recruit qualified candidates through industry
channels and needing to apply for an LMO, employers would advertise in newspapers to satisfy
Foreign Worker Program requirements. Such advertising was frequently regarded as just another
cost of doing business with the federal government, more akin to a cost deterrent intended to
promote genuine recruiting efforts, rather than an effective means of finding skilled workers.
Newspaper — and for that matter, Job Bank - advertising is also regarded by employers as just
“red tape”, since it generally does not yield qualified candidates as effectively as industry
connections do. In fact, until only recently, if at all, employers seeking to fill professional
occupations would be hard-pressed to find good people on the Job Bank, as most professionals
research and apply based on employer profiles rather than job advertisements. HRSDC maintains
that advertising on the Job Bank encourages labour mobility within Canada. While this may be

2" Regional Occupations Under Pressure lists exist for Alberta, B.C. and Ontario. Both Alberta and B.C.
lists were updated in September 2007. See HRSDC, online:
http://www.hrsdc.gc.ca/en/workplaceskills/foreign_workers/oup/AB_ROL_200709 _e.pdf (last modified:
20 September 2007).



http://www.hrsdc.gc.ca/en/workplaceskills/foreign_workers/oup/AB_ROL_200709_e.pdf
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logical, the utility of the Job Bank is limited by its audience, which has traditionally not been
professionals.

In any event, the best practice for occupations on the relevant ROUP List is, to borrow a term of
art, “Just Do It”. And be relieved that you only had to bang through a few web pages, dig up the
CRA employer payroll number, dream up a user name and password and rest assured that Service
Canada will be satisfied once the position is advertised on the Job Bank.

9. Labour Market Benefits and Training

Section 52 of the LMO application asks about potential benefits to the labour market in Canada as
a result of employing the foreign worker. The employer must check at least one box and provide
details of the benefit that will occur. One reason for this is where the employer wishes to hire a
particular foreign worker although there may be apparently suitable Canadians, Foreign Worker
Officers may consider qualitative factors such as labour market benefits as justification for
employing the foreign worker.

Where the foreign worker is skilled and not simply filling a labour shortage, Service Canada
typically is receptive to information about the transfer of skills and knowledge to Canadians.
This effectively addresses whether “the employment of the foreign national is likely to have a
neutral or positive effect on the labour market in Canada.”® Particularly for specialists, an
outline of a training program in which the foreign worker will participate can be useful to
demonstrate labour market benefits. In deciding whether it is appropriate to require the employer
to institute and / or the foreign worker to participate in a training program, Service Canada may
consider the urgency of filling the position, the duration of the job and whether the business has
the capacity to implement a training program.”

10. Union Consultations

In cases where the prospective foreign worker will be filling a position where the work force is
unionized, it is recommended that the employer obtain, if at all possible, a letter from the
recognized bargaining unit either consenting to, or at least not objecting to, employment of a
foreign worker. This will avoid delays in processing as it is good evidence that there is a labour
market shortage and that bringing in a foreign worker will not impact on the employment of
Canadians and permanent residents of Canada.

The employer should at the very least ensure that it can state that contact was made with union
officials to locate any unemployed Canadians or permanent residents before the employer elected
to resort to the foreign labour market. If an employer has not contacted the union, there should be
a very good explanation as to the reason for not doing so. Also the employer should confirm that
the wages and working conditions agreed to in the collective agreement will be applied to the
foreign worker as well. It should also be noted that the officer at HRSDC is likely to
independently follow up with the union prior to issuing confirmation.

%8 Regulations, s. 203(1).

2 According to Human Resources and Social Development Canada “Directives for Developing a Labour
Market Opinion” (undated and unpublished) at 15, “...officers should exercise caution in making a
confirmation contingent on the employer’s undertaking to provide training. Officers can encourage
employers to train Canadians, but can only make this an absolute requirement in situations where there is
structural support available to employers (such as a provincial government sectoral strategy for training).
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11. Labour Disputes

In the event that there is an ongoing labour dispute between an employer and its work force, no
LMO and no Work permit will be issued in any cases where the foreign worker would be
employed in a position that might affect the labour dispute or the employment of any worker
involved in the dispute. In short, in any cases where there is a strike or lock out in progress,
foreign workers will not be permitted.

12. Special Programs
@) Agreements in Principle (“Bulk LMOs”)

Service Canada accepts a single Foreign Worker Application for an employer seeking approval to
fill multiple positions in the same occupation, provided the working conditions, location and
other terms of the job offer are the same. If the application is complete and warrants approval
based on the assessment criteria (i.e. occupation, wages and working conditions, advertising and
recruiting, labour market benefits, union consultations and labour disputes), then Service Canada
will issue a positive LMO, which should be valid for sufficient time for the employer to identify,
recruit and make offers to individual foreign workers. Once job offers have been made to
specific individuals, the employer can deliver the Foreign Worker Information to Service Canada
and expect confirmations to be issued within a few days.

As with LMOs for individual foreign workers, LMOs for multiple foreign workers are usually
subject to conditions, including continued recruitment and documentation of efforts, minimum
compensation, and layoffs affect foreign workers before Canadian citizens or Permanent
Residents. Breach of any of the conditions may result in the denial of future applications by the
employer. Service Canada (at least in Alberta), frequently requests payroll records to verify the
employer met the conditions of approval prior to approving an application to extend. They also
ask the employer to notify the issuing office and the foreign worker in the event that the job offer
is cancelled prior to the foreign worker obtaining a Work Permit and entering Canada.

If the agreement in principle involves a regulated occupation (e.g. welders), then Service Canada
will not issue a confirmation until the provincial regulatory authority (i.e. Alberta Apprenticeship
and Industry Training), confirms that the worker is qualified to practice in Alberta or can
challenge the certification exams. If the worker is not a journeyman but eligible to challenge the
exams, then Service Canada will generally issue the LMO valid for six months, during which
time the worker must obtain journeyman certification. Until the worker is certified at the
journeyman level, he or she must work under the supervision of a journeyman. Once the
provincial authorities confirm that the worker is certified, then the employer must apply to extend
the LMO. Further, if the employee is not in a low-skilled occupation, the employer can support
his or her application for permanent residence in Canada.

Agreements in principle for LMOs involving fifty (50) or more foreign workers in the same
occupation by a single employer are submitted to HRSDC National Headquarters (“NHQ”) for
mandatory review and consultation. This process is designed to ensure that NHQ is informed and
regional decision-makers have made the necessary considerations in developing the LMO.
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HRSDC has entered into several memoranda of understanding and agreements with industry
stakeholders in the agricultural, construction and manufacturing (tooling and machining trades).*
These agreements recognize shortages of skilled workers in particular industries and establish
conditions and procedures for Service Canada to facilitate the processing of LMOs for employers
hiring experienced foreign workers while taking steps to promote the apprenticeship of Canadian
citizens and permanent residents in demand occupations.

One excellent method for planning to hire large numbers of foreign workers is to follow the
guidelines set out in the Memorandum of Understanding for the Entry of Temporary Foreign
Workers for Projects in the Alberta Oil Sands.** This Memorandum of Understanding documents
recognition of the labour needs and economic significance of the oil sands, clarifies the respective
roles of employers, HRSDC, Alberta Learning and Citizenship and Immigration Canada,
confirms the regulatory context for employers to obtain LMOs and Work Permits for foreign
workers and establishes guidelines for employers regarding:

e Comprehensive Recruitment Plans — for major projects in the pre-approval stage, the
employer should arrange to meet with HRSDC to provide a project overview and outline
its recruitment plan, including human resource requirements by trade, duties and
certifications, advertising and recruitment programs, outreach to technical schools and
Aboriginal communities, union consultations, wages and working conditions and hiring
timelines;

e Agreements in Principle — HRSDC undertakes to issue a number of LMO confirmations
within a one year period for specified occupations, provided ongoing recruiting efforts
are documented, wages and working conditions are acceptable and other relevant
conditions (i.e. union consultations) are met. Agreements in Principle can be renewed
and HRSDC has committed to attempting to streamline the renewal process.

e Issuing Confirmations — during the term of the applicable Agreement in Principle, LMO
confirmations will be issued for up to three (3) years, depending on employer
requirements;

o Employers of Record — the employer must be the entity that assigns work, supervises and
pays the employee, rather than recruiters or labour brokers. HRSDC applies the Income
Tax Act definition to determine whether the employer meets these requirements; and

o Assessment and Certification — Alberta Learning will evaluate the credentials of foreign
skilled trades people, on a cost-recovery basis, prior to arrival in Canada. Employers are
responsible for arranging such assessment and certification.

(b) Arranged Employment

The Arranged Employment Application for Skilled Workers is only relevant for an employer who
has made a permanent job offer to support a foreign worker’s Application for Permanent

% See “Foreign Worker Programs: Sectoral Agreements”, online: Service Canada Home Page
http://www.sdc.gc.ca/asp/gateway.asp?hr=/en/on/epb/fwp/agreements_sector.shtml&hs=hze#agriculture
(last modified: 13 December 2004).

1 HRSDC, online: < http://www.hrsdc.gc.ca/en/epb/Imd/fw/mouforQilAlberta.pdf> (date accessed: 25
September 2007).



http://www.sdc.gc.ca/asp/gateway.asp?hr=/en/on/epb/fwp/agreements_sector.shtml&hs=hze#agriculture
http://www.hrsdc.gc.ca/en/epb/lmd/fw/mouforOilAlberta.pdf
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Residence (“APR”), in Canada. It does not facilitate temporary employment in Canada while
CIC processes the APR application. In other words, it does not support a Work Permit
application. This still requires an LMO.

Service Canada does not require the employer to demonstrate recruitment efforts for an Arranged
Employment Opinion. The emphasis is on determining whether the job offer is bona fide,
including minimum requirements that the employer has been doing business as a going concern
with at least one (1) full-time employee for a full year prior to the date of application. The
advantage of the Arranged Employment Opinion is fifteen (15) points for arranged employment
and adaptability on the APR assessment for skilled workers. In addition, applications for
permanent residence supported by arranged employment under any of the subsections of Section
82 of the Regulations have the benefit of expedited processing at visa offices.*

©) Information Technology (IT) Specialists in High Demand Occupations

In response to the need of employers to fill critical shortages in the software industry, CIC
collaborated with HRSDC, Industry Canada and the Software Human Resource Council (SHRC)
to facilitate processing for certain occupations in the software industry. Under the facilitated
processing for IT occupations, the LMO process was replaced by a national (i.e. “blanket”),
confirmation letter which recognizes that the seven (7) designated software occupations cannot be
filled by Canadian citizens or permanent residents.*

To qualify for expedited processing, the job offer must fit within one of the enumerated job
descriptions for specific software editors, designers and developers.** Provided CIC is satisfied
that the foreign worker meets the minimum requirements for education, language and work
experience and the salary meets the minimum requirements for the occupation, then employers
making job offers to foreign workers in these occupations are exempted from the entire LMO
process and the foreign IT specialist can apply directly for a Work Permit at a visa office or, for
citizens of contiguous states (i.e. U.S., St. Pierre, Miquelon and Greenland), at a port of entry.

The blanket confirmation for IT Specialists has functioned satisfactorily since 1997. Many hold
the view that it is a good model for exempting other high demand occupations from the LMO
process. Whether this model will be followed to exempt other occupations from the LMO
process remains to be seen, but certainly would be helpful.

%2 CIC “Operational Instructions — 2004: RIM 068 — Processing of skilled worker applications with an offer
of arranged employment (R82)” online:
http://www.ci.gc.ca/international/missions/messages/2004/04rim068_e.aspx (last visited: November 2,
2005).

¥ CIC “Facilitated Processing for Information Technology Workers”, online: Citizenship and Immigration
Canada Home Page < http://www.cic.gc.ca/english/work/itw.html> (last modified: 28 August 2002).

¥ HRSDC, “IT Exemptions” online: http://www.hrsdc.gc.ca/en/epb/Imd/fw/itexemp.shtml (last modified:
April 10, 2006).



http://www.ci.gc.ca/international/missions/messages/2004/04rim068_e.aspx
http://www.cic.gc.ca/english/work/itw.html
http://www.hrsdc.gc.ca/en/epb/lmd/fw/itexemp.shtml
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(d) Low-Skilled Occupations (NOC C & D)

Low-skilled occupations are those that require at most a high school diploma or two years of job-
specific training. These occupations are coded as NOC skill levels C and D. In order to obtain an
LMO for a low-skilled occupation for which there is a recognized labour shortage, employers
must:

e Demonstrate comprehensive and on-going efforts to recruit Canadian youth, Aboriginal
peoples, recent immigrants and Canadians in areas of high unemployment;

e Show efforts to hire unemployed Canadians through HRSDC and provincial employment
programs;

e Consult with the local union if the position is covered under a collective agreement;

e Sign an employer-employee contract outlining wages, duties, and conditions related to
the transportation, accommaodation, health and occupational safety of the foreign worker;

e Cover all recruitment costs related to the hiring of the foreign worker;
o Help the worker(s) find suitable, affordable accommodation;
o Pay full transportation costs for the foreign worker to and from his/her home country;

o Provide medical coverage until the worker is eligible for provincial health insurance
coverage;

e Register your worker under the appropriate provincial workers compensation/workplace
safety insurance plans; and

o |f the offer of employment is for longer than twelve months, review and if necessary,
adjust the compensation to ensure it continues to meet the prevailing wage rate for the
occupation and location of employment.®

On February 23, 2007, Minister Solberg announced the decision to increase the duration of
employment on low-skilled LMOs from one to two years, including transitional provisions for the
extension of existing LMOs for low-skilled occupations to two years without demonstrating new
recruiting efforts or the foreign worker having to leave Canada. If the application to extend the
LMO is submitted prior to the expiry of the current Work Permit, then the foreign worker can
continue to work pending the outcome of the application to extend the LMO and the Work
Permit. If the Work Permit expires before the application to extend the LMO is submitted, then
the foreign worker will be out of status and required to obtain a restoration of status within ninety
(90) days of the Work Permit expiry. In any event, after two years of employment in Canada
under the low-skilled program, the foreign worker must leave Canada for at least four months.

It should be noted that, when processing applications to extend, Service Canada increasingly
requests payroll records for the period subject to the initial LMO. This is consistent with recent
indications that program integrity (i.e. compliance verification and oversight), will receive more
emphasis in the future.*

% HRSDC, online: http://www.hrsdc.gc.ca/en/epb/Imd/fw/lowskill.shtml (last modified: 02 March 2005).
% See also, HRSDC Employer Information Bulletin “Pilot Project for Occupations Requiring Lower Levels
of Formal Training (NOC C & D): Transition Period for Employers Who Currently Employ or Until
Recently Employed a Foreign Worker” (February 23, 2007), online:
http://www.hrsdc.gc.ca/en/epb/Imd/fw/PilotProject/Erinfobulletin-e.pdf



http://www.hrsdc.gc.ca/en/epb/lmd/fw/lowskill.shtml
http://www.hrsdc.gc.ca/en/epb/lmd/fw/PilotProject/ErInfobulletin-e.pdf
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©) Live-in Care Givers

The Foreign Live-in Caregiver program involves specialized forms, procedures and eligibility to
apply for permanent residence in Canada after working for two years in a three year period. In
British Columbia there are additional LMO assessment criteria and employer registration
requirements. In Quebec, a Quebec Acceptance Certificate (CAQ) is also required.

The most recent development for this program is that upon request by the employer, Service
Canada will issue an LMO valid for 39 months and CIC will issue a Work Permit valid for the
same duration. This change eliminates the cost and effort of reapplying annually to renew the
LMO and Work Permit, which provides certainty and relieves stress for Canadian families and
their care-givers.

In practice, it appears that Service Canada has prioritized Live-in Caregiver Program applications.
This may or may not be true. In 2006, Live-in Caregiver applications in Alberta were typically
processed in 2-3 weeks on overtime shifts made available to Foreign Worker Program Officers on
a voluntary basis. Since November 2006, FWP offices in Alberta and British Columbia have
been transferring Live-in Caregiver Program applications to Ontario with the objective of
redistributing the workload and reducing processing times for all application streams. More
recently, Service Canada has established a processing unit in Ontario for all applications in this
stream.

13. Service Canada: Recent Initiatives
() 2007 Initiatives
Q) Expedited Labour Market Opinion (E-LMO) Pilot Project

On September 24, 2007, HRSDC Minister Solberg, Economic Development Minister and
Minister responsible for the Asia-Pacific Initiative and the Olympics for British Columbia, Colin
Hansen and B.C.’s Minister of Labour and Citizen’s Services, Olga Illich, announced
improvements to the Temporary Foreign Worker Program in Alberta and B.C. through a pilot
project for expedited LMO opinions for twelve (12) specific occupations in the construction,
tourism and hospitality sectors. Under the pilot project, LMO processing should be completed in
five days for the following occupations®':

Dental Technician Pharmacists

Registered Nurses Ski and Snowboard Instructors
Journeyman / Woman Crane Operators Journeyman / Woman Carpenters
Hotel and Hospitality Room Attendants Tour and Travel Guides

Hotel Front Desk Clerk Retail Salespersons and Sales Clerks
Food Counter Attendants Food and Beverage Servers

¥ HRSDC, “Expedited Labour Market Opinion (E-LMO) Pilot Project” online:
<http://www.hrsdc.gc.ca/en/workplaceskills/foreign_workers/elmo.shtml> (last modified: 24 September
2007).
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Service Canada has established a unit in Richmond, B.C. to handle all of the E-LMO applications
and expectations are that they should be processed within five days. The occupations included in
this Pilot Project are expected to make up about twenty-five percent (25%) of the high demand
occupations and hopefully the Ministers will be able to announce an expansion of this project. If
you are wondering how snowboard instructors made the list, it appears this was part of a package
for the tourism and hospitality industry.

(i)

Other 2007 Initiatives

On February 23, 2007 in Vancouver, Minister Solberg announced the following
initiatives:

(A)  Low-Skilled LMOs — Increased Duration of Employment to Two Years

The decision to increase the duration of employment on LMOs for low-skilled job offers
from one to two years was urged and anticipated for at least a year prior to the
announcement. Nevertheless, this change represents a significant benefit to employers
who have to bridge the gap and low-skilled workers who no longer have to leave Canada
for four months and reapply after only one year of employment.

(B) Live-in Caregivers — Increased Duration of Employment to 39 Months

As a result of this increase, Live-in Caregivers and their employers are relieved from
having to apply to extend the LMO and Work Permit annually. There have also been
indications that Service Canada may establish a processing centre in Ontario for all LMO
applications under the Live-in Caregiver program.

(C)  Online Foreign Worker Applications
Since about April 1, 2007, employers have been able to completely fill-in and submit

their Foreign Worker Application (the “Application for a Labour Market Opinion”
form) over the Internet.®

* HRSDC, “Introduction to the New FWP Online Application” online:
<http://www.hrsdc.gc.ca/en/workplaceskills/foreign_workers/fwp_application.shtml>

(last modified: April 4, 2007).

“The steps to complete the online application are:

1. Complete the LMO online application form;

2. Print and Sign the "Declaration of Employer"” page;

3. Review the "Application Summary"”, and if all the information is correct, click "I accept™;
4. Press "Yes" to confirm that you have reviewed all the information in the application and
wish to submit the application to Service Canada;

5. Print the "Thank You" page (which includes your application tracking number); and

6. Send a signed copy of the "Declaration of Employer" page, a copy of the "Thank You"

page, and any supporting documents to Service Canada.

**Please remember to include the tracking number on all documents being sent to Service
Canada. You can send documents by mail or by fax to the Service Canada Centre responsible for
your area.”


http://www.hrsdc.gc.ca/en/workplaceskills/foreign_workers/fwp_application.shtml
http://www.hrsdc.gc.ca/en/epb/lmd/fw/listhrcc.shtml
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While it was hoped that this system would offer the principal advantage of an initial
review of the application and acknowledgement of its receipt, it only provides an
electronic acknowledgement and tracking number. Further, at least in initial stages of
implementation, employers will still be required to deliver a signed original of the
application form and supporting documents. If Foreign Worker Program Officers have to
match online applications to original documents, then online service delivery may not
reduce processing times. This is particularly important in Western Canada, where LMO
processing times are now ranging from sixteen to twenty weeks.

(D) Concurrent Processing — LMO and Work Permit Applications

CIC now processes Work Permit applications that indicate that the LMO application ahs
been submitted. Generally, CIC will issue the visa promptly upon receipt of a positive
LMO. This is a significant improvement but will require effective communication among
the employer and / or its representative, Service Canada and Citizenship and Immigration
Canada to coordinate concurrent processing and immediate issuance of the Work Permit
upon receipt of the LMO. Also, at least one visa office has reportedly rejected concurrent
processing for bulk applications involving low-skilled workers.

(b) 2006 Initiatives
(i) Guidebook for Employers

In November 2006, the Government of Canada introduced “How to Hire a Temporary Foreign
Worker (TFW): A Guidebook for Employers”. Generally, this is a helpful consolidation of
information for those less familiar with the options and procedures. In fact, this guidebook
contains as an annex a useful “Guide for Completion of an Application for a Labour Market
Opinion (Form EMP5239)”.

(i) Regional Occupations Under Pressure Lists

In November 2006, HRSDC released the initial lists in a series of Regional Occupations Under
Pressure Lists for Alberta, British Columbia and Ontario. Employers wishing to hire foreign
workers for occupations on these lists are only required to advertise the position for seven days on
the national Job Bank and/or demonstrate that they have ongoing and appropriate recruiting
systems in place. For low-skilled positions (National Occupational Classification skill levels C
and D), employers must satisfy both criteria above. The ROUP lists for Alberta and B.C. were
just updated in September 2007.

(iii) Foreign Graduates

HRSDC issued a Foreign Worker Program Bulletin stating that employers wishing to continue to
employ foreign graduates after the expiry of their Work Permits may:

»  be exempted from the need to demonstrate recruiting efforts;

= receive recognition that entry-level salaries are often lower than the average salary for the
occupation; and

= receive LMOs valid for two (2) years to facilitate the transition of foreign graduates to
permanent resident status in Canada.
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(iv) Federal-Provincial Working Groups

HRSDC announced the formation of bilateral working groups composed of representatives from
HRSDC, CIC and relevant provincial ministries to address labour shortages in Alberta and British
Columbia. The purpose of these working groups is “to develop collaborative approaches to
managing Federal and Provincial initiatives aimed at facilitating the entry of temporary foreign
workers.” These groups are also stated to be responsible for developing and implementing pilot
projects.®® However, little detail appears to be available on the progress and initiatives by these
working groups to date or their interaction with the federal Sector Council Program in developing
industry or sector-specific human resources solutions.*

14. Conclusion

The introductory statement regarding LMOs on HRSDC’s Foreign Worker Homepage currently
reads:

“Every year, Canadian employers hire thousands of foreign workers to help
address skill and labour shortages.

Human Resources and Social Development Canada (HRSDC) and Citizenship
and Immigration Canada (CIC) work to ensure that foreign workers will support
economic growth in Canada and help create job opportunities for all
Canadians.”

It is clear that HRSDC is making genuine efforts to address the exponential demand for foreign
workers in Canada. However, it is also apparent to Western Canadian employers that obtaining
Labour Market Opinions is a very specialized, time consuming and costly process, and that
waiting five months for an LMO is going to affect businesses in all sectors. It appears that the
time has come for business owners to reach out to the Government of Canada and express the
importance of making the systems to address labour shortages a fundamental priority, warranting
an even greater commitment of resources and creativity based on best practices among
international competitors for foreign workers.

¥ HRSDC, “Backgrounder: Federal Provincial Working Groups on Temporary Foreign Workers in Alberta
and British Columbia, online: http://www.hrsdc.gc.ca/en/epb/Imd/fw/TFW_WG_BG_e.pdf (undated).

“ For more information on the Sector Council Program, see online:
http://www.hrsdc.gc.ca/en/hip/hrp/corporate/init_sector.shtml (last modified: November 25, 2005).



http://www.hrsdc.gc.ca/en/epb/lmd/fw/TFW_WG_BG_e.pdf
http://www.hrsdc.gc.ca/en/hip/hrp/corporate/init_sector.shtml
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